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OPINION

TheMortgamay Couny gandjuy indidedhedefedartonanecount dfiaggravetedraobery. OnSetenoer

18, 1966 ajuy foundtre deferdartquilty of the drerged dferse. OnQetaber 18 1996 thetrid court sertencedthe defercrt,
asaRaeldadad dfeds; toaermde gt years, tobesenedinthe community aorrectios progam. The court adered

this sentence to be seved consecuiively toafour year santence of incaroeration anaiar rabery aonvidtion

ONoveber 18 1996 thetrid court, Slagoante, hddaseoond sertenang heatinginader tocoaderthe
effect dfancther inddment againg the deledant whiththe court wes nede anare d et erthe aigrl sstedng heating The
trid court amerokd its arigndl sertence and ardared thet the eight year sertence e senved in he Temessee Depattrent o

Caredion rether theninacomnunity arectios progam

Thedgadat gopeds ddlengngtesufidencyd theevidence uisadtoaona imand el egelity o the
serencewch wesimposed. Afler areview ofthe record and the gl cable vy, we ind no neitto the defendant's suifidency

ddlenge honever, weremard he case farresartenang

OntheeveningdJuy 27, 1996, Eric Tammerwes rddoed atlgunpaint daconveriencestae. Hevasanhis
wey homefamwakand sggped by ges: Aterhefinshed punpong the ges, hewdled tonad the aonverience gae ard
wessaypedbyayougmeke. The man begenbtaktote vidimand, as the aonverstionwertan, he begeno beckintoa
caker aeabesicetestae Trenentenpuled ata gun pantedtegundrectlya thevidinisfaoe, andodered the vidim
togve himdll hismoney. Whenthe vidimsaid he hed no money, the menreechediintotre vidiinis beck pocket and pulled ot
hswdlet. Thementrenadaredthe vidimtoenply his frat poclets. After thevidimearplied the menadared tre vidimto

tmaoundard unanay.

b Hillwas on post-trial diversion in the prior robbery case and this conviction for aggravated
robbery resulted in this diversion being terminated.



Duingthe delerdrt'stid, the vidimpositively idertified the defencrt as therdoer. Thevidimtetified
thet attheineditherddbery hehed veguely recognized therdaber butcaud natremenber anead nae. Appoxinaigly o
norirsdite therddoery, thevicimreumedtosdod andbegentolodk traughddyeartodksinaneffat tofird out trerdaboer’s
idertity. Acood ngothevidim hefoundthedeiendart'spdueandtheninforredthe pd ce. Theicethenshoned thevidim

aphoolireupardhe aggnicertified he defencrtas the rctber.

As the idins identification of the delendrt wes the megr prodf ageingt imat the trid, the defendent
drdlengesthes ffidencydf theevidenceusedtoaonvia him Thedsiendbart aortencksthat thevidinrisidartificationisurrdiisble
Insyppart of thisthe delendart paristothefaa thet therewes asixweekime lgpse betweente rddoaly and e dfedart's
amest. Thedelendat alsoaorterdstiet thevidimfound the ddendart’s pidueinte yeattook arly fterthe pdice hed gven
himthe defendant's nente. Acoording 1o the ddendant, the vidimis idertification is also urnrdliste because the defendiart does

nat exactly netchthe desaiptiond the rddoer gven by tre vidiminthe pdicergoart.

Thedelendant also conends thet the evidencers insuffi dent 1o suppart his convidion becausethe vidin's
tesimoryisin diect contravertionwih he testinony o the deferdart'swinesses. Atthetrid, the deledbrt'smoter, fathe,
sster adgitfiiend daced the deferdart athome onte evening dfithe iddbery andtestified tet heddnatleavetrehare e
erfreevening Onthishkess thedsencant argues thet ro reasoralde jury coud have faurd imgtty of the aggavated rdokery

o BicTare:

Adeitart delergngthesuffidency o theprodf hesthebuden dfil ustatingtothisCautwhytheevidence
isinsffidert tosyppart the verdit retumed by the trier of fect inhisorher case: ThisGout will natdstubavedd dfguilt for
bk dfsuffident evidence unlessthe cts aotained inhe record and any inffeences whch ey be dann famtre ects are
inaffidert, ssamater o law; fararaiond tierd fadt toindthe defendartquillty beyordareesoreldedoua Satev. Tupe,

630 SW2d 913 914 (Tem 1982)

When anaooused chdlengesthe suffidency of the conviding evidence, wenmustreviewthe evdenceinthe



light most favaade othe prosecutionin dtemining whether “any ratiordl rier o fact aoud havefound the essartial denernts
dtheainebgyodarssaetedot” Jadsonv. rdnia 443US, 307,319(19/0) Wedonareneth areevauatete
evicence ad ae required to dford the Sete e strongest legitinete iew of the prodf aortained inte record aswd asdll

ressaelle ad legtirete inferences wichay ke daanthereram Satev. Caloege, 571 SW2H 832, 85 (Tem 1978)

Quesias aoncerning he crediblity of winesses, thewejt andvalue bbe gventote evidence, aswd
asfadud issues rasad by treevidaceareresdvad by tretrier o fect, rot this Gourt. Caloege 571 SW2A832, 836 Aguilty
verda rendered by the ury and gpproved by the i judge acoredis the testimony of the winesses farthe Seate, ad a

pesurpionafguilt i acesthe presurpion dinmocence. Saie v. Gace, 48 SW24474, 476 (Tem. 1973)

Inafadng te Sate te strongest legitinete View df the evideance aotained inthe record, we ind tet a
ressaretlejuy coudhavefoundhe defencantgui ity beyondaressorelde dout dfthe aggavated ddoery of Bic Tamer. The
victimede a postive identification of the deferdart an tho separate aocas ans, natinduding e i dentification nece inhe
aurtoomauing tretiid. Athough he deferdart s fanily and gilfiiend daced the defendart dsewhere anthe rigt dfthe
robbery, the aedhity of thet tesiimony i determined by the trier of fad, natthis Caut Theury in the deendants case
gopaertly deermined tet the viciins tesiinony wes idiee and fourd the deferdiart guilty. Weind tet thereisenough

evicenceanthe recadto syppart the guitty verdct beyad aressarebde douiat.

As hs seeondissie, the cefendart argues thet the trid caurtenedinuagoote danging he dfendari's
senencefiom patidpetioninacomurnity aorrections poy amtoasertenceinte Temessee Depatrent dfCarectionater

the celenclnt hed begunsavimg his sertence

The deedart wes aigrdlly sertenoed on Odoer 18,1996, to atermd exght years to ke sened in
aommunity carectias. Oh Novarber 18, 1996, the trid caurt, Sua spornte, hed anather sartencirng hearing to avend e
cdedatssertece. Atthe seoond hearing, the deedant’s serteewes dranged toaneight year sertence tobe senedin

the Temessee Departnent of Garrecianrather treninthe cavmunity corecians payam  Thejudggsrecasideraiond the



oHfedant sserteeweshessd onaninddnent dithedgiendant thet weshended doanbythe gandjuy soonafter theaigrel
setendng heaing. Theuoe ressonedt

As| sated edlier, thefados of hsage ard hs
gooaent remase and likeinood dfrehahalitation ponpied
ths Cout toader imtosenethet eigt year stencewih
Community Caredias desate tefadt it wesaaine dvid-
ee
Insudtance | sadtet if M. HI ever care bedkbeiore
ths Cout onanthing dsethet | waud indl likelihood consi ey
hisrereblitation el arthe posshility of hisreratlitationo
benl. Adtet lwoldnat have any dace but toserdhimto
the Departimert of Carediors.
Thereisroeddae heretochy, hutthereisanindadent
whichwes herosd doan by a Gand Jury bessd on pracebdde
e TheGadJuy head testinony, sarantedimony, ad
besed yoonwhet it heard bl ieved there wes a prabetallity thet aainewes comitted and a
paedility thet this Defendart committed et aire
Geenthetadityd dl tefctsand arcungianossthe
Cautbdieves thet its senience wesjus wag. Theefae | amarendinghe sentece, and
| amaderingteaght year satence to be savedwith the Departiernt of Carrection

Gienthesegatenents it is goperert the juoige lesentenced the delaclrt bessd onthe rewindidiment.?

Thisisingatedthefect thet, asthejudgepanted o, therewesnoevidenceof wangdaingbythedelenciart, anlyaninddnert.

Theraresevaalgyaat enoscaoan ngheseartendngandieresartendngdithedgencant. k gopeas
tothis Cout thet uderthe datuiay aiteiaset autat T.C. A 840-36105(8), the deferclrt wes natdighle for asartencein
acommunity aorrections progam® - I acktion, evenif the ofencrt hed been diigiile for acommau—nity corections sertence,

itisurdear wheher thetrid judke hed e athaity toamend te dercart'ssertene? nlight dthe fregding we rermand

2 \We note that this indictment was later nol-prossed.

3 As the defendantwas convicted of aggravated robbery and was sentenced to incarceration

for a previous offense and there was no finding on the record of any special needs, he is not an eligible
offender as set out in T.C.A. 8 40-36-106(a).

* We are of the opinion thatif the defendant had not yet started serving his sentence, the judge
could amend the sentence within thirty days of the original sentencing as long as the parties were given
proper notice. See Tinker v. State, 579 S.W.2d 905 (Tenn. Crim. App. 1979). Ifthe defendanthad
already begun serving his sentence, the trial judge could only have revoked the community corrections
sentence with a proper revocation hearing and proper notice. See State v. Worley, No. 03C01-9608-
CR-00322, Sullivan County (Tenn. Crim. App. filed August 29, 1997, at Knoxville). In any case, the
defendantis required to be presentat every stage of the trial, including sentencing. Tenn.R. Crim. P.
43(a). Although the record is notentirely clear, it appears thatthe defendantwas not present atthe
resentencing hearing and there is no indication in the record that the defendant waived that right. This

5



this casefarresentenang inacoordance wih e provisans o the Qiimindl Seniedng RelormAataf 1989,

Inaumwe afimihe deferdart saonvidionand iemand e Gase o resertenang

JOHNH PEAY, e

THOVAS T.WOALL, Jude

L TERRY LAFERTY, Spedd e

alone would deprive the court of the authority to resentence the defe ndant.
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